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:: OITDER.IN.APFEAL ::

The below mentioned appeals have been filed by the Appellants

(hereinafier referred to as Appellant No.1 to Appellant No.6', as detailed in

Table below) against Order-in-Original No. OSIBBIACI2O2O-2l dated

21.O1,.2O2L (hereinafier referred to as 'impugned order') passed by the

Assistant Coinmissioner, Central GST Division-Il, Morbi (hereinafi,er

referred to as'adjudicating authorityJ : -

case, in brief, are that Appellant No. 1 was engaged

sink, wash baSins, wash basin pedestals, bath,
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Appeat No: V2/ 116 &. 173 to 177 / RAJ I 7021

bidets, water closet pans, flushing cisterns urinals and similar sanitary

fixtures failing under Chapter Sub Heading No. 69101000 of the Central

Excise Tariff Act, 1985 and was holding Central Excise Registration No.

AACCE7276MEM0O1. Investigation conducted by the officers of the

Directorate General of Central Excise Intelligence, Zonal Unit, Ahmedabad

(DGCEI), in the case against a tile manufacturer viz. M./s. Specific Ceramic

Ltd,, Karoli, Gandhinagar, indicated existence of some suspicious bank

accounts. On gathering further information about these accounts and their

analysis, it was observed that these accounts pertained to certain "Shroffs"

(Cash Handlers) and cash transactions of several Crores had been made

through these accounts apparently on behalf of various tile manufacturers.

Accordingly, simultaneolts searches were carried at the Shroffs premises and

some of the connected people subsequently. During the searches and the

investigations conducted thereafter, it was revealed that most of the cash

deposits in these bank.accounts of 'shroffs' were pertaining to the clandestine

remova-l of finished goods by the tile manufacturers situated at Morbi. These

shroffs used to deliver the amount received to some brokers who would finally

hand over these amounts to their client manufacturers, after deducting their

commlssl0n.

2.7 An in-depth common investigation, against the manufacturers

involved in clandestine removal of tiles, was carried out on the basis of analysis

of these documents viz. diaries, registers recovered from Shroffs/broker's

premises. Investigation carried out revealed the amount and date of cash

deposits, station from where such amounts were received and details of

beneficiary manufacturers, to whom such cash were handed over by

brokers/middlemen. As a result of common investigation, names of 186 such

tiles manufacturers were identified. Appellant No. 1 is one of such

manufacturers who had received cash as sale consideration against

clandestine clearances of tiles through the bank accounts of the Shroffs.

2.2 Based on outcome of common investigation carried out, the quantification

of Ceramic Tiles/Sanitaryware illicitly manufactured and clandestinely cleared

by Appellant No. 1 to various buyers has been done taking into account the

sale consideration of Rs.2,32,O8,72O1- received illicitly in cash in the bank

account of M/s Shree Ambaji Enterprise, M/s P C Enterprise and M/s K N

Brothers, all shroffs, which was thereafter withdrawn in cash and routed

through the middlemen/brokers to be handed over to the various authorised

representative of Appellant No. 1 during ttre period from February-2Ol5 to

a{,tq0 'tlx

,t

"q
A

\
I

L
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Appeal No: y7/ 116 &. 173 lo 177 IRAJ 12021

December-20ls involving total Central Excise duty amounting to Rs
'28,gg,623/..

3. Show Cause Notice No. DGGI I AZU I Group-D/ 36 -160 I 2Ot9-2O dated

15.11 .2OL9 was issued to Appellant No. 1 calling them to show cause as to

why Central Excise duty amounting to Rs.28,gg,62gl- should not be

demanded and recovered from them under proviso to Section 11A(4) of the

erstwhile Central Excise Act, 1944 (hereinafier referred to as "Act")

alongwith interest under Section 11AA of the Act and also proposing

imposition of penalty under Section l1AC of the Act and fine in lieu of

confiscation under Section 34 of the Act. The ,Show Cause Notice also

proposed imposition of penalty upon Appellant Nos. 2 to 6under.Rule 26(I)

of the Central Excise Rules, 2OO2 (hereinafi,er ri:ferred to as "Rules").

3.1 The above said Show Cause Notice was adjudicated vide the

impugned order wherein the demand of Central Excise duty amounting to

Rs.28,99,629f.. was confirrned under Section ,1LA(4) along with interest

under Section 11AA of the Act. The impugned order imposed penalty of

Rs.28,99,623/'- under Section 11AC of the Act upon Appellant No. 1 with

option of red.uced penalty as envisaged under provisions of Section 1 lAC of

the Act. The impugned order also imposed penalty of Rs. 2;OO,0OO/- each

upon Appellant No. 2 to 6 under Rule 26(I).of'the Rules.

4. Being aggrieved with the impugned order, Appellant Nos.1 to 6 have

preferred appeals gn various grounds, inter aliq, as below :-
I

Appellant No. 1:-

(i) The adjudicaling authority has relied upon Statements of Shroff,

_ 
r Middlem4{r{Broker and Partners while confirming the demand

' llowing cross examinationauthority has passed the order without a

of Departmental witnesses in spite of specific request made for the

provisions of Section 9D(1) of the Act and relied upon following

case laws:

J.K. s. CCE - 2oo9 (242) ELT 189 (De1)
d€Tf,

:i<

-2016 (340) E.L.T. 67 (P & H)

{71
N lf

International - 2ot9 (361) E.L'T. 90 (P & H)

Page 5 of 23t{



Appeal No: VZI 116 &. 173 to 177 lRAJl2021

(d) G-Tech Industries - 2016 (339) E,L.T. 209 (P & H)

(e) Andaman Timber Industries -2O 15-TIOL-255-SC-CX
(0 Parmarth Iron Pvt. Ltd - 201O (255) E.L.T. 496 (A11.)

(ii) In view of the provisions of Section 9D of the Central Excise Act,

L944 and settled position of law by way of above referred

judgments, since cross examination of departmental witnesses

were not allowed their statements cannot be relied upon while

passing the order and determining the duty amount payable by it.

Especially when, there is no other evidence except so called oral

evidences in the form of those statements. Therefore, in view of the

above, impugned order passed by the learned Assistant

Commissioner is liable to be set aside on this ground too.

(iiil That the adjudicating authority has not neutrally evaluated the

evidences as wellas submission made by it but heavily relied upon

the general statements of Shroff, Middleman/Broker, exculpatory

statements of directors as well as only scan copy of private records

of K. N. Brothers, Ambaji Enterpiises and P C Enterprises and

Sarvodaya Shroff of Morbi reproduced in the SCN.

(iv) ' That the adjudicating authority based on the scan copy of certain

bank accounts of Shroff and scan. copy of private records of

. middleman/broker and general statements of Shroff and

middleman/broker tried to discard vital discrepancies raised by

the appellant without any cogent grounds. There is no link

between the bank accounts of Shroff and private records of

middleman/broker. Therefore, in absence of receipt of cash by the

Shroff, link of such payment to middleman/broker and payment

of cash to appellant, it is erroneous to uphold the allegations

against appellant. He not only failed to judge the allegations,

documentary evidences and defence neutrally but also failed as

quasi-judicial authority and following principal of natural justice

by passing speaking order as well as following judicial discipline

too. Therefore, impugned order passbd by him is liable to be set

aside on this ground too.

(v) That in the entire case except for so called evidences of receipt of

money from the buyers of tiles/sanitalywares that too without

tf
.I

,16

eli
4l l

lt
{(-
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identity of buyers of the goods as well as identity of receiver of such

cash from tJ'e middleman, no other evidence of manufacture of

tiles, procurement of raw materials including fuel and power for

manufacture of tiles, deployment of staff, manufacture,

transportation of raw materials as well as linished goods, payment

to all including raw material suppliers, transporters etc. in cash,

no inculpatory statement of manufacturer viz. appellant, flo

statement of any of buyer, no statement of transporters who

transported raw materials, who transported finished goods etc. are

relied upon or even available. It is settled position of law that in

absence of such evidences, grave allegations clandestine removal

cannot sustain. It is also settled position of law that grave

allegation of clandestine removal cannot sustain on th.e basis of

assumption and presumption and relied upon following case laws:

(a) Synerry Steels Ltd.- 2O2O (3721E)U;I- t2g (Tri. - Del.)
(b) Savitri Concast Ltd. - 2015 (329),ELT 213 (Tri. - Del.)
(c) Aswani & Co. - 2Ol5 (3271ELT 81 (Tri. - Del.)
(d) Shiv Prasad'Mills Pvt. Ltd. - 2015 (329) ELT 250 (Tri, - Del.)
(e) Shree Maruti Fabrics - 2014 (311,) ELT 345 (Tri. - Ahmd.)

(vi) That all the.allegations are baseless and totally unsubstantiated,

therefore, question of alleged suppression of facts etc. 
'also 

does

not arise. .None of the situation suppression of facts, wilful mis-

statement, .fraud, collusion etc. as stated. in Section 11A(4) of the

Central Excise Act, L944 exists in the instant case.but it is alleged

suppression of facts in the impugned notice based on the above

referfed. general allegation

Appellant Nos. 2 to 6:-

(i) Their firm has already filed appeal against the impugned

order as per the submission made'therein contending that

impugned order is liable to be set aside in limine and'

: therefore, order imposing penalty upon them is also liable to be

set aside.

(ii) That it is a settled position of 1aw that for imposition of penalty

under Rule ,26, inculpatory statement of concern person must

be recorded by the investigation. However, in the present case,

no statement was recorded during investigation and hence, no

\<

'4

tr
4
fr

\ 4

can be imposed under Rule 26
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Appeat No: V2/ 116 &. 173 to 177 lRAJ 12071

(iii) That no penalty is imposable upon them under Rule 26(L) ot

the Central Excise Rules, 2OO2, as there is no reason to believe

on their part that goods were liable to confiscation'

(iv) That there is no single documentary evidence to sustain the

allegations; that the seized documents are not at all sustainable

as evidence for the reasons detailed in reply Iiled by the

Appellant No. 1. Investigating oflicers has not recorded

staternent of any buyers, transporter, supplier etc. Allegation

of clandestine manufacture and removal of goods itself is

fallacious.

(v) That even duty demand has been worked out based on adverse

inference drawn by investigation from the seized documents

which itself are not sustainable evidence for various reasons

discussed by their firm i.e. Appellant No.l in their reply; that

under the given circumstances no penalty can be imposed

upon them under Rule 26 ibid and relied upon the following

case laws:

(a) Manoj Kumar Pani - 2O2O (260lr DW 92 (Tri. Delhi)
' (b) Aarti Steel Industries - 2010 (262),EI/I 462 (Tri. Mumbai)

(c) Nirmal Inductomelt Rrt. Ltil. - 2010 (259) ELT 243 (Tri.

(vi) In view of above, no penalty is imposable upon them under Rule

' 26 of the Central Excise Rules, 2OO2.

4. Personal Hearing in the matter was scheduled in virtual mode on

O5.O4.2O22. Shri P.D. Rachchh, Advocate, appeared on behalf of the

Appellant Nos. 1 to 6. He reiterated the submissions made in appeal

memoranda in respect of all the six appeals as well as s5mopsis submitted

by him.

5. I have carefully gone through the facts of the case, the impugned

order, the appeal memoranda and written as well as oral submissions made

by the Appellants. The issue to be decided is whether the impugned ordef,

in the facts of this case, confirming d.emand on Appellant No. 1 and

imposing penalty on Appellant Nos. 1 to 6 is correct, legal and proper or

not.

5.1 The present appeal was filed with this office on 2O.O5 .2O2L whereas

the impugned order has been communicated. by the department and

received by the appellant on 19.O2.2021. The present appeal has been filed

r.{.
\";F

-4,

"A

{-{qirrqcA
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by the appellant after 60 days from the date of communication of impugned

order. Further, the appellant has filed an application for condonation of

delay in filing appeal wherein they relied upon the decision dated

27.O4.2O21 of Supreme Court in the Suo Moto matter. Further, the Board

vide Circular No. 157 I t3|2O21.GST dated 20. OT .2021 has clarified that the

extension of timelines granted by the Hon'ble Supreme Court vide its Order

dated 27.04.2021 is applicable in respect of any appeal which is required

to be fiIed before the appellate authority und.er GST Laws. Thus, the

timelines for filing of appeals have been extended until further ord.ers and

the appeal filed by the appellant is considered to have been filed well within

the time. Accordingly, the application for condone in delay for filing appeal

against impugned order, is accepted and delay in filing appeal is condoned.

6. :On perusal of records, I Iind that an offence case was boo.ked by the

officers of Directorate General of Central Excise.Intelligence, Ahmedabad

against.Appellant No. L for clandestine rembval of goods. Simultaneous
,i

searches carried, out, at the premises of . Shroff / Brokers / Middlemen

situateh in R4ikot:dnd Morbi resulted in recovery of various incriminating

documents indicating huge amount of cash traqsactions. On the basis of

investigation carried out by the DGCEI, it was alleged that various Tile

manufacturers of Morbi were iridulged in malpractices in connivance with

Shroffs / Brokerp and,thereby engaged in. large scale evasion of Central

Excise dury. Dufing investigation, it was revealed by the investigating

bfficers that the Tile manufacturers sold goods without payment of duty and

collected sale proceeds fror4 their buyers in cash through said

Shroff/Brokers/ middlemen. As per the modus operandi unearthed by the

DGCEI, the Tile manufacturers passed on the bank account details of the

Shroffs to their buyers with instructions to deposit the cash in respect of

the goods sold to them'without bilis into these accounts. After depositing
, 

.. .1

the iAsh, the buyers used to inform the Tile manufacturers, who in turn

would inform the Brokers or directly to the Shroffs. Details of such cash

deposit along witti the copies of pay-in-slips were communicated to the Tile

manufacturers UV Uee Customers. The Shroffs on confirming the receipt of
.'

the cash in their bank accounts, passed on the cash to the Brokers after

deducting their commission from it. The Brokers further handed over the

cash to the Tile ma::ufacturers after deducting their commission. This way

the sale allegedly routed throughproceeds was

Page 9 of 23
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7. I find from the case records that the DGCEI had covered 4 Shroffs

arrd 4 brokers/middlemen during investigation, which revealed that 186

manufacturers were routing sale proceeds of illicit transactions from the

said Shroffs/Brokers/Middlemen. I find that the DGCEI }:,.as, inter alia,

relied'upon evidences collected from the premises of Shri K.N. Brothers,

Rajkot, M/s Maruti Enterprise, Rajkot, all Shroffs, and M/s Sarvodaya

Shroff, Morbi, Broker, to allege clandestine removal of goods by the

Appellants herein. It is settled position of law that in the case involving

clandestine removat of goods, initial burden of proof is on the Department

to prove the charges. Hence, it would be pertinent to examine the said

evidences gathered by the DGCEI and relied upon by the adjudicating

authority in the impugned order to confirm the demand of Central Excise

duty.

7 .1. I find that during search carried out at the office premises of M/s K.N.

Brothers, Rajkot, Shroff, on22.12.2O15, certain private records were seized.

The said private records contained bank statements of various bank

accounts operated by M/s K.N. Brother:s, sample of which is reproduced in

the Show Cause Notice. I find that the said bank statements contained

details like particulars, deposit amount, initiating branch code etc. Further,

it was mentioned in handwritten form the name of city from where the

amount was deposited and code name of concerned middlemen/Broker to

whom they had handed over the said cash amount.

7.2. I have gone through the Statement of. Shri Lalit Ashumal Gangwani,

Owner of M/s K.N. Brothers, Rajkot recorded on 23.t2.2O15 under Section

14 of the Act. In the said statement, Shri Lalit Ashumal Gangwani, inter

alia, d.eposed that,

"Q.5 Please giue details about Aour utork in M/s Ambaji
Enterpise, Rajkot and lrl/s K.N. Brothers, Rajkot.

4.5. ... ... We have opened the above mentioned 9 bank accounts and give the
details of these accounts to the Middlemen located in Morbi. These middle men
are worhing on behalf of Tile Manufacturers located in Morbi. These

Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi
who in turn further passes these details to their Tiles dealers located all over
India. The Tiles dealers then deposit cash in these accounts as per the
instruction of the ceramic Tiles Manufacturers who in turn inform the
Middlemen. The Middlemen then iryform us about the cash deposited and the
name of the city from where the amount has been deposited. We check all our
bank accounts through online banking system on the computer installed in our

ffice and take out the printout of the cash amount deposited during the entire
day in all the accounts and mark the details on the printouts. on the same doy,

latest by 15:30 hours, we do l?fGS tu either itl/s Siddhanath Agency and or to
lt4/s Radheyshyam Enterprises in Saknr Complex, Soni Bazar, Rajkot. In lieu of

:[<
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the RTGS, IUI/s Siddhanath Agency and or to IUI/s Radheyshyam Agency gives

the cash amounL The said cash is then distrtbuted to concern Middlemen.

Q.6: Please give details ofpersons who had deposited the amount tnyourfirms.

4.6. We are not oware of any persons who hcid deposited the cash

amount in our bank accounts, the ceramic Ttle Manufacturers direct the

said parties to deposit the amount in cash in these accounts. As already
stated above, we ha;d given our bank accounts details to the middle man who

htad in turn given these numbers totthe Tile Manufacturers."

7.3 I have gone through the Statement of Shri Nitinbhai Arjanbhai

Chikani, actual owner of M/s Maruti Enterprise, Rajkot, recorded on

24.L2,2O15 under Section 14 of the Act. In the said statement, Shri

Nitinbhai Arjanbhai Chikani, inter a1ia, d.eposed that,

"Q.5 Please give the details about your work in IWs Maruti Enterprise, Plot no.

33, Udaynagar street-l, Mavdi main Road, Rajkot, IWs India Enterprise, Plot
No. 33, Udaynagar street-l, Mavdi main road, Rajkot and iWs PC Enterprise,

Office No. 110, Haridarshan Arcade, 150 Ft. Ring Road, Rajkot.

A.5 Though, I arn not the owner of the above mentioned firms but I looked after

all the work of tWs Maruti Enterprises (now closed), IWs India enterprise and

IWs PC enterprise with the help of staff. Basically, our work is to receive the

cash amount in our 9 bank accounts of the aforesaid firms.

v

These Bank accounts were opened during the period from March 2015to June

2015. Atl the bank accounts of IWs Maruti Enterprise were closed on December

' We have opened the above mentioned 9 bank accdunts and gave the details of
' these accounts to the middleman located in Morbi. The middleman are working

on behalf of tile manufacturers located in Morbi. These middlernan then gives
rour bank details to the tiles manufacturer of Morbi who in tunr firrther passes

these details to their tiles dealers located all over India.

Thrc tile dealers then deposits cash in these accounts as per the instructions of the

ceramic tile manufacturers who in tum inform the middleman. The middle man
' then inform us aboutthe cash deposited and the name of the city from where the

amount has been deposited. We check all our bank accounts through 'online

banking' systems. on the computer installed in our office and take out the printout

of the cash amount deposited during the entire day in all the accounts and mark

the details on the printouts. On the same day latest by 1 5:30 hts, we do RTGS to

IWs Siddhanth Agency in lieu of the RTGS, tWs SiaAnanath Agency gives the

cash amount. The said cash is then distributed to concern middleman.

Q.6 Please give the details of persons who had deposited the arnount in your

firms narnely IWs Maruti Enterprise, IWs India Enterprise and IWs PC

Enterprise?

i'-.

4.6 We ate not aware of any persons who haddeposited the cash amount in our

bank accounts. The ceramic tile manufacturers direct the said parties to deposit

the amount in cash in these accounts, As already stated above, we had given our

!,-aok agcoun1details to the middle man who had in turn given these numbers to

\a
' ,.:'
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7.4. I have gone through the Statement of Shri Sandipbhai Bachubhai

Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi,

recorded on 24.12.2O15 under Section L4 of the Act. In the said statement,

Shri Sandipbhai Bachubhai Sanariya, inter alia, deposed that,

"Q.2 Please state about business or seruice actiuities and working
pattern of gour firm, M/s. Saruodaga ShroJft

A.2 I am working as an Account-Cum Cashier in M/ s. Saruodaya
Shroff, hauing office at 7"t floor, Aboue Shree Ram Farsan,

Chand.ramuli Complex, Rauapar Road, Bapa Sitaram Chotttk, Morbi

since fiue years. Shri Shaileshbhai Odhaujibhai Maruaniga, is the

ou)ner of M/s: Saruodaya Shroff tttho is residing at "Keshau',
Darpan-3, Rauapar Road, Morbi. Shi Shaileshbhai Odhaujibhai
Maruaniga, is also one of the pafiner of M/ s. Sun World Vitrified,
GhtLnfii Road, Rajkot, a tiles manufacfitre1 hauing share of 2oo/o. I
state that M/ s. Saruodaga Shroff is floing the business of
commission agent far disbursing the cash deposited bg the
anstomers of uarious Tile martufacturers, Tladers & Shoutroom
located at Rajkot, throughout India, since last seuen Aears. We are
charging commission Rs.50/ - to Rs. 100/- per lakh from our client

.and uaies from client to client. Our main Shroffs are M/ s. Maruti
Enterpises, M/ s. JP Enterpise, M/ s. India Enterpise & M/ s. PC

Enterprise, all belonged to Shi Nitinbhai of Rajkot and M/ s. Ambaji
Enterpise, 707 lst Floor, Sathguru Arcade, Dhebar Road, One WoA,

Rajkot (nou closed) and M/ s. K. lV. Brottrcrs, Office No. 5O5, Sth

Floor [Jnicorn Centre, Near Panchnath Mandir, Main Road, Rajkot.

The procedure is that initiallg ute take the bank account details from
our main Shroff and conueg the same to the tile manufacturers and
also to Ttles shotaroom au)rlers. Tlwse manufacturers and Tiles
showroom ou)ners in turn forward the said details to their
anstomers located all ouer India, utto utishto deposit cash against
sale of tiles bg them. The anstomers? as pef instructions of these
manufacturers and shotaroom otDners, deposit cash in these
accounts and informthem about the deposits made bg ttrcm. These
manufacturers and sLnwroom ou)rlers in turn inform us about the
details of the account inuhichthe amount has been deposited and
also the arnount. and the citg from uhere the amount has been
deposited. We then inform the concerned Shroff, in uhose account
the cash amount to us in Morbi at our office and ute after deducting
our commission, hand ouer the cash to tLw concemed Ceramic Tiles
manufacturers and CeramicTiles Shoutroom ou)ners. Ifurther state
Shn Shaileshbhai'Odhaujibhai Maruaniyaused to come to our ffice
in moming to giue cash & detail statements of the parties to whom
cash is to be deliuered and in the euening I used to hand ouer dag
to daA details of all transactions Cash Balance, Cash
acknouledgement shps, Cash Book statement to Shri Shaileshbhai
O r dhauj ibhai Maru aniy a.

Q.3. Please produce the documents / details relating to the
transactions made uith Shraffs and clients, Cash acknouledgement
slrps shouing hartding ouer cash to respectiue client, Cash
Book Statements, Commission for the last fiue Aears of gour firm
M/ S. Saruodaya ShroJf?

\

b
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A.3. As f haue been asked to produce aboue documents, I
.immediatelg contacted mg owner Shri Shaileshbhai to hand ouer the
doanments /details as aslced for submission. In turn Shn
Shaiteshbhai asked. his nepheut, Shri Chirag Rameshbhai
Maruaniga, to deliuer some d.ocuments to me uthich I produce tod.ay
as detailed below.
(i) A file containing copA of statements shouing d.etait of cash
deposits in respectiue bank aceounts, throughout India, for the
periodfrom 03.12.2015 to L9.1-2.20L5, Rajkot office Rojmel for
Decernber'2} 7 5 Cash Aclcnowledgement Slip, containing pages

from 1 to 799.
(it) A fite containing Cash Acknowledgement Stip, containing
pages from 1to 849.

(iil) A fite containing Cash Acknouled.gement Slip, containing
pages from 1 to 7O1.

I further state, we maintatn a diary wterein entries of att
transactions relating to receipts of cash from Shrolfs and
disbursement of the same to the respectiue clients with
commission d"educted are being shown bg us. Shri Shaiteshbhai
keeps the diary in his own custodg'and euery morning he giues
us tlrc same along uithcashbalanceformaking dailg enties and
we hand ouerback,the diary to Shri Shailesbhai atthe end of.each
dag. T\terefore, I am not in a position to produee the'sdme.
Howeuer, I assure that I utill inform mA ouner Shri Shaileshbhai
to produce the same

Ifurther state.that in CashAclcnowledQement slip as per the direction
oJ Slvi Shaileshbhai, we used to mention tlrc cash amount deliuered

in thousand.s uiz. Rs.99, 000/ - utould be written as "99". In the cash
acknouledgement slip ue used to utrite the name of the person along

utithhis mobile numberto uthom cashdeliuered and onthe back side

tae write the code tld.trL€ of the ctient representing the tiles factories /
shawrooms utith detaits of amounts deposited in bank accounts at
each center. Ttrc figures dre also mentioned in the same patterut i.e.

in thousand on each sliP.

I further state:that I do,n't knota the place uhere Shri Shailesttbhai

odhnujibhai Maruaniga hleps detail.s of 
"y 

transactions, cash,

Cash Ackioutledgement slzps, Cash Book Statements etc. on

euerudau and utiere alt these doanments of the past period are

Uinj. Oitg Shri Shaiteshbhaiknotas a,bouttheuthereabouts of the

doqtments of the past Period.

Q.B I am' sltowing Aou the statement dated ,, 
lr?,Trlin:{r:^:,Sotanki'JS Mohanlal S/ o Shri Mohan Lal Solan

M/ s. K.N. Broth.ers, olftc No. 505, Sth Floor, (Jnicorn" centre

Near Panchiath Mandir, Main Road, Rajkot and statement dated

2 4. 1 2. 2 0 1 5 of Shri Nitinbhai Arj anblmi Chikani, S / o Shri Arj anbhai

Jadaujtbhai thikani, Block No. 403 Vasant Vihar Patidar Clrcuk

sadtru vas;uani Road., Rajkot. Please go throughit and officer

Aour comments.

haue gone ttvoughthe statement dated 22.12.2015 of shri

lS Mihantat S/ O Shri Mohan Lal Solanlci, Propietor of M/ s.

*
alr
;I
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K. N. Brothers, Office No. 505, Sth Floor, Unicorn Centre, Near
Panchnath Mandir, Main Road, Rajkot and statement dated
24.12.2015 of Sltri Nitinbhai Arjanbhai Chikani S/ o Shri Arjanbhai
"Jadaujibhai Chikan| Block No. 403, Vasant Vihar Patidar Chowk,
Sadhu Vasuani Road, Rajkot and put my dated signature in token
of tlrc correctness of the facts mentioned therein and I am in full
agreement of t?e sqme.

Q. 9 Please prouide the details of bank accounts of main Shrolfs
utherein the anstomers of your clients deposit cash on dag to dag
basis.

A.9. I state that Bank Account number 7933005900000048 of
Punjab National Bank, Kuuadaua Branch, Rajkot of our Shroff
namelg M/ s. KN brothers; Bank Account Number
3766002100027112 to Punjab National Bank, Kalauad Road,
Rajkot of our Shroff M/ s. P. C. Enterprise are tlle accounts
dedicated to our firms, uherein ue instntct the clients to d.eposit
cashby their customers on dag to dag basis from differentlocations
meant to be. deliuered to the tiles marutfacturer/ shol.D rooms of the
manufactures"

7.5. { have al.so gone through the further Statement of Shri Sandipbhai

Bachubhai Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff,

Morbi, recorded on O2;OL.2016 under Section 14 of the Act. In the said

statement, Shri Sandipbhai Bachubhai Sanarrya, inter alia, deposed that,

"Q.2. During recording Aour Statement dated 24.12.75, gou stated
that gou maintain a diary for recording all transactions relating to
receipts of cashfrom Shroffs and disbursement of the same to the
respectiue clients. You had further stated that gou utould inform
Aour ou)ner Shri Shaileshbhaito produce the same. Plea.se produce
the same

A.2. In this regards, I state that I had informed to Shn
Shaileshbhai on ttrc same day to handouer the diary and other
related records to DGCEI Office, Ahmedabad immediatelg. Sir, I do
not knota the reason uthg he has get not produced tLrc said records
to gour office till date.

Q,3, Please produce the documents / details relating to the
transactions made utith Shroffs 'and clients, cash
acknotuledgement slips shouing handling ouer cash to respectiue
clients, Cash book statements, commission etc. for the last fiue
Aears of your firm M/ a. Saruodag Shroff.

A.3. Sir, in mg statement dated 24.12.15, I haue already stated
that the documents / details relating to the transactions madd with
Shroffs and clients, Cash Acknoutledgement shps shouing
handling ouer cash to respectiue clients, Cash book statements,
commission etc. in respect of mg firm M/ S. Saruodag Shroff haue
been kept bg Shri Shaileshbha| Ouner of the firm. Further, I haue
alreadg produced records uthich I receiued from Shri Chirag;
nepheut of Shri Shaileshbhai on 24.12.15 to Aour office duing
recording mg statement. I do not haue any records of the firm uith

therefore J am not in a position to produce the sama
E|>')\i*
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.Q.4. please peruse following files produced bg Aou during
recording Aour statemeitt dated 24.12.15
(t) Afile containing copA of a statements shouting detaits of cash
deposits in respectiue bank accounts, throughout India, for the
period'ftom 03.12.2015 to 19.12.2015, Rajkot office Rojrnel for
December'2) 7 5, Cash Acknoutledgement Slip, containing pages
from'1to 799;

fil a fite containing Cash Acknotaled.gement Slip, containing pages
from
1to 849;
(iii) A file containing C ash Acknota le dg ement Slip, co nt aining. p ag e s

frpm 1 to 701.
lPl"o". explain utlrc has prepared. these r",cord.s.

4.4. Todag, I haue perused fotlouting files uthich I had produced
durtng recotrding mg statement dated 24.12:15. I state tiat I haue
prepared all cash aclcnou.tledgement skps uthich are auailable in
the all three files. I haue prepared these slzps to record the name
and detaits of the persons who collect cashfrom lts, cash amount,
place from w.here the sanne was deposited etc. As regards,
statements shouting details of cash deitosits .in respectiue banlc
accounts as auailabte in File No. 1 at P. No. 31 to 55, I state that
the same weie prepared bg M/ S. K.N. Brothers and handed ouer to
us for our record. Further, statements showing detaits o./ cash
deposits in.resp.ectiue bank accounts as auailable in File No. 1 at P.

No. 01 to 29, I state that the sdme were prepared bg Shn Nitin oJ
M/ S. P.C. Enterprise and handed ouer to us for our record.

Q.5. Please explain and de-code entries as recorded by gou in all
cash acknouledgement sftps produced bg gou

A:5. Tod.ag, I haue gone through the records as produced bg me.
Sir, please prouide me blank uorksheet containing columns /i/ce S.

, fto., Record No., Fage No., date, name of the person of the
manufacfitrer who collects the cash" name of the Ceramic Tiles
marutfacturer at Morbi, Actual cash lnnded ouer, Citg from uthere
the utas deposited, Remarlts etc Please: prouide me sufficient
amount.of blank seats with basic data of first three columns. I uill
sit here and ueifg acknowledgement sftps a.nd fill up the de-coded

fac:tual d.ata in the said blank utorksheets in mA oun handtariting.

Q.6. Todag, as requested, Aou qvs prouided following three

worksheets hauing firstthree columns dulg filledup. Please peruse
each acknowledgement stip and fill up the de-coded data in
respectiue column and returned all seats dulg signed bg gou.

A.6. Todag, I haue gone through each cash acknowledgement
slrps as produced.by'.1ns, Afier going througLt and uerification, I
haue filled up alt the details like date,'name of the person of the

marrufachtrer taho collects the cash, ndme of the CeramiC Tlles

manufacturer at Morbi, Achtal cash handed ouer, Citg from where

the cash u)as.deposited, .remarks etc. in mA oun handutriting and

as per mg understanding. I herebg submit follouing uorksheets

fitled up and signed bg me.

A-I- Worksheet pages from O1 to 27
A-I- Worksheet pages from O7 to 31 and
'A-I- Worksheet pages,from 01 to 26

Page 15 of 23,:
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8. .On arrafyzirrg the documentary evidences collected during

investigation from M/S K.N. Brothers, Rajkot / M/s Ambaji Enterprise,

Rajkot, M/s P.C. Enterprise, Rajkot, all Shroffs, and M/s Sarvoday Shroff,

Morbi, broker, as well as deposition made by Shri Lalit Ashumal Gangwani,

owner.of M/s K.N. Brothers, Rajkot I Mls Ambaji Enterprise, Rajkot, Shri

Nitinbhai Arjanbhai Chikani, actual owner of M/s PC Enterprise, Rajkot,

Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-Cashier of M/s.

Sarvodaya Shroff, Morbi, in their respective Statements recorded under

Section 14 ofthe Act, I find that customers of Appeltant No. t had deposited

cash amount in bank accounts of l\rt/s K.N. Brothers, Rajkot I Mls Ambaji

Enterprise, Rajkot, Mls P.C. Enterprise, Rajkot, all Shroffs, which was

converted into cash by them and handed over to M/s Sarvodaya Shroff,

Morbi, Broker/Middleman, who admittedly handed over the said cash

amouht to Appellant No. 1.

8.1 On examining the Statements of Shri Lalit Ashumal Gangwani, owner

of Mls K.N. Brothers, Rajkot llvlls Ambaji Enterprise, Rajkot, Shri

Nitinbhai Arjanbhai Chikani, actual owner of M/s PC Enterprise, Rajkot,

Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-Cashier of M/s.

Sarvodaya Shroff, Morbi, it is apparent that the said Statements contained

plethora of the facts, which are in the knowtredge of the deponents only. For

example, Shri Sandipbhai Bachubhai Sanariya deciphered the meaning of

each and every entry written in their private.records. They also gave details

of when and how much cash was delivered to which Tile manufacturers and

even concerned persons who had received cash amount. It is not the case

that.the said statements were recorded under duress or threat. Further,

said statements have not been retracted. So, veracity of deposition made in

said Statements and information contained in seized documents is not

under dispute.

8.2 I find that the Appellant No. t had devised such a modus operandi

that it .was almost impossible to identitr buyers, of goods or transporters

who transported the goods. The Appellant No. 1 used to inform M/s K.N.

Brothers, Rajkot, M/s PC Enterprise, Rajkot or Shri Sandipbhai Bachubhai

Sanariya, Middlemen, about deposit of cash in bank accounts of Shroff on

receipt of communication from their buyers andrsuch cash amount would

reach to them through middlemen/brokers. 'When cash amount was

deposited by bu5zers of goods in bank accounts of Shroff, the same was not

bank statements, as emerging from the records. So, there was

*g
A
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8.3 It is also pertinent to mention that the adjudicating authority was not
.

bonducting a trial of a criminal cade, but was adjudicating a Show Cause

Notice as.to whettier there has been clandestirie removal of excisable goods

without pa}rment oi excise .duty. In such Cases, preponderance of

probabilities would be sufficient and case is not required to be proved

beyond reasonable doubt. I rely on the Order passed by tle Hon'ble

CESTAT, Banglore passed in the case of Ramachandra Rexins Pvt. Ltd.

Reported as 2O13 (295) E.L,T. 116 (Tri. - B*g.), wherein it has been held
| . :_

!hat, .

o7.? In a case of clandestine actiuitg inuoluing suppression of
production and clandestine remoual, it is not expected that, such

euasion' has to be established bg tlw Departmerfi in a

dathematical prbcislon. Afier all, a p ers on induLg ing in clande stine
actiuitg takes sufficient precaution to hide/ destrog the euidence.

The euideruCe auailable shall be those lefi in spite of tlrc best care

talcen bg the, peisons inuolued in such cla.ndestine actiuitg. In suctt

.a.sifitation; the entire facts and ciranmstances of the case haue to

be tooked irrto and a decision has to be arriued at on the yardstick

of 'prepond.erance of: probabitity' and not on the gardsticlc of
'begoncl reasonable doubt', as the decision is being rendered in

qu asi-judicial p r o ce e ding s . "

8,4 ' I also rely on,the Order passed by the Hon'ble Tribunal in the case of
-

A.N,'Guha & Co. reported in 1996 (86) E.L.T' 333(Tri'), wherein it has been

ir

4.
:f.
4,

N
A

u)as no clandestine remoual".
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no details of buyers available who had deposited cash amount in bank

accounts of Shroff. This way the Appellant No. 1 was able to hide the identity

of buyers of illicitly removed goods. It is a basic common sense that no

person will maintain authentic records of the illegal activities or

manufacture being done by it. It is also not possible to unearth all evidences

involved in the case. The adjudicating authority is required to examine the

evidences on record and decide the case. The Hon'lcle High Court in the case

of International Cylinders Pvt Ltd reported at2O10 (255) ELT 68 (H.P.) has

held that once the Department proves that something illegal had been done

by the manufacturer which prima facie shows that illegal actiVities were

being carried, the burden would shift to the manufacturer.

"In all such cases of clandestine remoual, it is not possible for the

Department to Proue the same with mathematical precision. The

Department is deemed to haue discharged their burden if theg

place so much of'euidence uthich, prtma facie, shows that there

u)as a clandestine remou.al if such euidence is produced bg the

Th.enthe oruts shifis onto the Appellants to proue that

L
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9. 'After careful examination of evidences available on record in the form

of documentar5r evidences as well as oral evidence, I am of the considered

opinion that the ,Department has discharged initial burden of proof for

alleging clandestine removal of goods and the burden of proof shifts to the

assessee to establish by independent evidence that there was no clandestine

removal and the assessee cannot escape from the rigour of law by picking

loopholes in the evidences placed by the Department. I rely on the decision

rendered by the Hon'ble Madras High Court in the case of Lawn Textile Mills

Pvt. Ltd. Reported as 2018 (362) E.L.T. 559 (Mad.), wherein it has been held

that,

"30. The aboue facts utill clearlg shou that the allegation is one
of clandestine remoual. It may be true that the burden of prouing
such an allegation is on the Department. Houteuer, clandestine
remoual uith an intention to euade pagment of duty is alutags
'done in a secret manner and not as an open transaction for the
Department to immediatelg detect the same. Therefore, in case of
clandestine remoual, uthere secrecies inuolued, there mag be cases
uthere direct documentary euidence uill nat be au ailable. Ho* ruer,
based on the seized records, if the Department is able to pima
facie estabtrishthe case of cland.estine iemoual and. the asselse is
iot able to giue qng plausible explanation for the same, then the
allegation of clandestine remoual has to be held to be proued. In
other raords, the standard and degree of proof, uthich is required
in such cases, mag notbe the same, as irt other cases where there
is no allegation of clandestine remoual."

10. The Appellant has contended that the Adjudicating authority erred in

confirming the demand without allowing cross examinatibn of the witnesses

and in absence of the cross examination, the statement of third party

cannot be relied upon by the Department. In this regard I find that the

Appellant No. t had sought cross examination of Shri Lalit Ashumal

Gangwani and shri Jayesh solanki of M/s K.N. Brothers and shri

Sandipbhai Bachubhai Sanariya of M/s. Sarvodaya Shroff, Morbi during

the course of adjudication. The adjudicating authority denied the request of

cross examination by observing in the impugned order, inter alia, as under:

"79.4 FTrther, as disanssed aboue, all the witnesses hane
admitted their respectiue role in this case, under Section 14 of the
Central Excise Act, 7944, uoluntarilg, uthich is binding on them
and relied upon in the case of the noticee. Further, I find that all
the witnesses haue not retracted their
statemeits. Therefore, the same are legal and ualid pieces of
euidence in the eAes of laut. It, is a settled legal position that cross
examination is not required to be allouted in all cases. The denial
of opportunitg of cross-examination does not uitiate the
adjudication proceedings. The ad.judicating authoritg was not
.conducting a trial of a criminal case, but was adjudicating a SC/V
as to whether there has been clandestine remot)al of excisable
goods utithout payment of dutg. I find that the Noticee has not

$i
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prouided artg independent euidence to show that there u)as rlo
clandestine remoual. In this regard, I place reliance upon the
judgement of Hon'ble High Court of Madras in the case of
Commissioner of Central Dxcise Salem Vs M/ s Erode Annai
Spinning Mills (Put.) Ltd, reported at 2019 (366) ELT647, tttlrcrein
it was Lrcld that where opporfunitU of cross examination uas not

allowed, the entire proceedings will not be uitiated.

, 10.1 I find that none of the Statements of Shroff/ Middlemen/Brokers

recorded during investigation have been retracted nor there is any allegation

of duress or threat during recording of Statements. Further,

Shroff/Middlemen/broker have no reason to depose before the investigating

officers something which is contrary to facts. It is also pertinent to mention

that the present case was not one-off case involving clandestine removal of

goods byTile/Sanitarywares manufacturers. It is on record that DGCEI had

simultaneously booked offence cases against 
.186such 

manufacturers for

evasion of Central Fxcise duff who had. adopted similar modus operandiby

routing sale proceeds of illicitly cleared. finished:goods through Shroffs /

Middlemen/brokers. It is alFo .on records:, that out of said 186

manufabturers, 61 had admitted and had also paid duty evaded by them.

So, the documentary evidences gathered by the investigating officers from

the premises of Shroffs / middlemen contained trails of ilIicitly removed

good.s and preponderance of probability is certainly against Appellant No.

1. It has been consistently held by the higher appellate authority that cross

exarnination is not mandatory and it depend.s on facts of each and every

case. I rely on th6 d.ecision rendered by the Hon'ble Bombay High Court in

the case of Patel Engineering Ltd reported as 2O L4 (3O7) E.L.T. 862 (Bom'),

wherein'it has been held that ,

"23. Therbfoire, u)e are of the opinion tlwt'it uill not be correct to

'hotd that irrespectiue of the facts and cirstmstances and in all

inquiries, tlrc igllt o/cross examination can be asserted, Furtler,

o" held'aboue tahich rule or principle of naturat justice must be

applied. . and. foltoued 
'depends upon seueral factors and as

errumerated. abou€. Euen if there is denial of the request to cross

examine the witne.sses in an inquiry, utithout anything rryore, by

such d"enial aLone, it will not be enough to conclude that principles

of nafitrat justice ttaue been uiolated. Therefore, the judgments

ielied. upoi bg Shn Kantautala must b4 seen in the factual
backdrop and peanliar ciratmstances of the.assessee's edse before

this Cdurt."

10

for CTOSS

following the above decision and corr-sidering the facts of the case,

e adjudicating authority has not erred by not acceding request

tion of the witnesses, as sought by Appellant No' 1'

q<irrsqa,3|
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11. The Appellant has contended that in the entire case except for so

called evidences of receipt of money from the buyers of tiles through Shroff/

Middlemen/ Broker, no other evidence of manufacture of tiles, procurement

of raw materials including fuel and power for manufacture of tiles,

deployment of staff, manufacture, transportation of raw materials as well

as finished goods, payment to all including raw material suppliers,

transporters etc. in cash have been gathered. The Appellant further

contended that no statement of any of buyers, transporters who transported

raw materials and finished goods etc. are relied upon or even available. It is

settled position of law that in absence of such evidences, grave allegations

of clandestine removal cannot sustain and relied upon various case laws.

L2. I find that the investigating officers gathered evidences from the

premises of M/s K.N. Brothers, Rajkot/ M/s Ambaji Enterprise, Rajkot, M/s

PC En.terprise, Rajkot, both Shroffs and M/s. Sarvodaya Shroff, IVIorbi,

Middlemen, which indicated that Appellant No. 1 routed sales proceeds of

ilticitly removed goods through the said Shroffs and Middlemen/Broker. The

said evidences were corroborated by the depositions made by Shri Lalit

Ashumal Gangwani, Owner of IvI/s K.N. Brothers / M/s Ambaji EnterpriSe,

Shri Nitinbhai Arjanbhai Chikani, actual owner of IvI/s. PC Enterprise,

Rajkot and Shri Sandipbhai Bachubhai Sanariya of IVI/s. Sarvodaya Shroff,

Morbi during the course of adjudication. Therefore, demand cannot be said

to be based only on private records of third pafty but duly corroborated by

host of evidences recovered during investigation. The very fact of many

persons involved negate the concept of third party. Further, as discussed

supra, Appellant No. t had devised such a modus operandi that it was

difficult to identify buyers of goods or transporters who transported the

goods..In catena of decisions, it has been held that in cases of clandestine

removal, it is not possible to unearth all the evidences and Department is

not required to prove the case with mathematical precision. I rely on the

Order paSsed by the Hon'ble CESTAT, Ahmedabad in the case of Apurva

Aluminium Corporation reported at 1996 (26L) E.L.T. 515 (Tri. Ahd.),

wherein at Para 5.1 of the order, the Tribunal has held that,

"Once again the onus of prouing that they haue accounted for all
the goods produced, shlfis to the appellants and theg haue failed
to discharge this burden. Theg utant the department to shotu
challanuise details of goods transported or not transported. There
.are seueral decisions of Hon'ble Supreme Court and High Courts
uherein it has been held that in such clandestine actiuities, only

uho indulges in such actiuities knouts all tlrc details

Page 20 of 23
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and it would not be possible for anA inuestigating officer to unearth
all the euidences required and proue utith mathematical precision,
the euasion or the other illegal actiuities".

13. In view of above, the various contentions raised by Appellant No. 1

are of no help to them and they have failed to discharge the burden cast on

them that they had not indulged in clandestine removal of good.s. On the

other hand, the Department has adduced sufficient oral and documentary

corroborative evidences to d.emonstrate that Appellant No.l iridulged in

clandestine removal of goods and evaded payment of Central Excise duty.

l, therefore, hold that confirmation of demand of Central Excise duty

amount of Rs. 28,99,62g1- by the adjudicating authority'is correct, legal

and proper. Since demand is confirmed, it is natural consequence that the

confirmed demand is required to be paid along with interest at applicable

rate under Seotion 11AA of the Act. I, therefore, uphold order to pay interest

on confirmed demalrd.

L4. Regarding penalty imposed under Section 11AC of the Act, I find that

Appellant No. 1 was found indulging in clandestine removal of goods and

routed the cash through Shroff/Middlemen/Broker. The modus operandi

adopted by Appellant No. 1 was unearthed during investigation carried out

against them by DGCEI, Ahmedabad. Thus, this is a clear case of

suppression of facts with intent to evade pa5rment of duty. Considering the

facts of the case, I'am of the opinion that:the adjudicating authority was
:

justilied in invoking extended period of limitation on the grounds of

suppression of facts. . Since invocation of extended period of limitation on

the grounds of suppression'of facts is upheld, penalty uncler Section 11AC

of the Act is mandatoly, &s has been held by the Hon'ble Supreme Court in

the case of Rajasthan Spinning & Weaving Mills reported as 20O9 (238)

E.L.T. 3 (S.C.), wherein it is held that when there are ingredients for

invoking extended period of limitation for demand of d.uty, imposition of
i

penalty under Section l1AC is mandatory. The ratio of the said judgment

applies to the facts of the present case. I, therefore, uphold penalty of Rs.

28,99,623/- imposed under Section 1lAC of the Act.

15, Regarding penalty imposed upon Appellant Nos. 2 to 6 under Rule 26

of the Rules, I.find.that the said Appellants were Directors of Appellant No'

L and:were the key persons of Appellant No. 1 and were directly involved in

retnoval of the goods manufactured by Appellant No. 1 without

Excise duW and without cover of Central Excise
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Invoices. They were found concerned in clandestine manttfacture and

removal of such goods and hence, they were knowing and had reason to

believe that the said goods were liable to confiscation under the Act and the

Rules. I, therefore, find that imposition of penalty of Rs. 2,0O,OOO l- each

upon Appellant Nos. 2 to 6 under Rule 26(Ll of the Rules is correct and

legat.

16. In view of above, I uphold the impugned. order and reject the appeals

of Appellant Nos. 1 & 6.

17 . erffim 6r(r (f ft G sTffid.r frlriRr srfu ({tt frq.r qrm t t

17. The appeals filed by the Appellants are disposed off as above.
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